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This paper explores the historical development and contemporary
issues of constitutionalism and the rule of law in Indonesia through
juridical analysis and literature review. The study traces the evolution
of Indonesian law from the colonial period, through the ratification of
the 1945 Constitution, the Guided Democracy and New Order regimes,
and the Reformation era. It highlights key milestones and challenges in
building a strong constitutional democracy. Contemporary issues such
as judicial independence, human rights, and governance are analysed
to understand ongoing efforts and obstacles in strengthening the rule
of law in Indonesia. By synthesising existing literature and legal texts,
this paper provides a comprehensive overview of Indonesia's legal
trajectory and current challenges, and offers insights into future
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reforms needed to enhance constitutional governance.
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1. INTRODUCTION

The evolution of constitutionalism
and the rule of law in Indonesia has been
heavily influenced by historical, political and
social dynamics. The journey began during
the Dutch colonial period, with significant
developments post-independence in 1945,
marked by the establishment of the 1945
Constitution, which laid the foundation for a
unitary state with a presidential system [1].
Subsequent eras, including the Old Order
under Soekarno and the New Order under
Suharto, saw a shift from nationalist and anti-
capitalist policies to authoritarianism,
political stability, and economic growth [1].
The fall of Suharto in 1998 ushered in the
Reformasi period, which was marked by
significant political reforms that emphasised
democracy, human rights, decentralisation,

and increased political participation [1]. The
establishment of the Constitutional Court in
2003 was a watershed moment that enhanced
the enforcement of the rule of law and
safeguarded constitutional supremacy and
the fundamental rights of citizens [2]. The
Court has played an important role in
resolving election disputes and recognising
minority rights, guided by the principles of
Pancasila [2]. However, the integration of
Islamic principles with democratic values
presents ongoing challenges, particularly in
balancing sharia with civil liberties and
human rights [3]. Despite these challenges,
there are opportunities for constructive
dialogue and compromise to mediate these
principles within a democratic framework [3].
The legislature and judiciary also play an
important role in maintaining government
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effectiveness through oversight,
accountability and legal precedent [4]. The
protection of constitutional rights, especially
in democratic processes such as elections,
further emphasises the state's commitment to
upholding the rule of law [5].

Indonesia's journey towards
constitutionalism began during the Dutch
colonial period, where the legal framework
that was put in place set the foundation for
future legal developments. After
independence in 1945, Indonesia adopted the
1945 Constitution, which established the
foundations of the Indonesian state as a
unitary republic with a presidential system
[1]. However, the post-independence period
was characterised by significant political
turmoil and a shift in the governance model.
During the Guided Democracy era under
President Sukarno, Indonesia experimented
with different constitutional frameworks,
including the 1949 RIS Constitution and the
1950 UUDS, which reflected nationalist and
anti-capitalist politics [1], [6]. This period was
characterised by shifts from a presidential
system to a parliamentary system and vice
versa, which highlighted the fluidity and
instability in government structures [7]. The
New Order regime under President Suharto
introduced an authoritarian model that
emphasised political stability and economic
growth, but at the expense of democratic
principles and the rule of law [1], [6].

The fall of Suharto in 1998 marked the
beginning of the reform era, marked by
significant political reforms and amendments
to the 1945 Constitution, which emphasised
democracy, human rights and
decentralisation [1], [8]. The establishment of
the Constitutional Court in 2003 further
strengthened constitutionalism by
safeguarding the supremacy of the
Constitution and protecting fundamental
human rights [2]. Throughout these periods,
Indonesia's constitutional history has been
shaped by diversity and the need to
accommodate various socio-political
dynamics, with powerful political figures
often playing an important role in

maintaining unity [6]. Reform-era

decentralisation policies have transferred
power from the central government to local
governments, encouraging more autonomous
governance and reflecting the country's
commitment to democratic principles [8].

The Reformation Era in Indonesia,
which began in 1998 following the resignation
of President Soeharto, brought significant
constitutional and legal reforms aimed at
democratisation, decentralisation, and
strengthening of legal institutions. This
period marked a change from the centralised
and authoritarian New Order government,
leading to the implementation of
decentralisation of government, which
transferred power from the central
government to local governments, thus
granting wider autonomous authority to the
regions [8]. The reformasi movement, fuelled
by student activism and public demand,
sought to overcome the economic crisis and
political repression of the New Order,
culminating in the amendment of the 1945
Constitution and the establishment of direct
and simultaneous general elections, the first
of which was held in 2019 and will continue
in 2024 [9], [10]. Despite these advances,
contemporary Indonesia faces continuing
challenges, including issues of judicial
independence and human rights.
Bureaucratic reforms aimed at improving
governance have been hampered by
persistent corruption and weak bureaucratic
ethics, necessitating further efforts to ensure
the neutrality and integrity of the government
apparatus [11]. In addition, the socio-political
landscape has become more open, allowing
for greater freedom of speech and political
debate, but this has also led to the emergence
of new challenges such as the rise of Islamism
and the need for a balanced role of the state in
the economy [12].

This research aims to provide a
detailed examination of Indonesia's historical
and contemporary  experiences  with
constitutionalism and the rule of law. By
analysing key milestones in Indonesia's legal
history and reviewing relevant literature, this
research seeks to identify the successes and
challenges faced in building a strong
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constitutional democracy. The research will
focus on important aspects such as the role of
the judiciary, the protection of human rights,
and the impact of political dynamics on legal
reform.

2. LITERATURE REVIEW

2.1 Historical Development of
Constitutionalism in Indonesia

The  historical  trajectory  of
constitutionalism in Indonesia is
characterised by significant evolutionary
phases, which were heavily influenced by the
colonial past and subsequent political
developments. At first, during the Dutch
colonial period, the legal system in Indonesia
was heavily influenced by Dutch law, which
became the basis for future legal structures
[1]. After Indonesia's independence in 1945,
the 1945 Constitution became the cornerstone
of the country's legal and political order,
establishing Indonesia as a unitary state with
a presidential system [1]. The Constitutional
Court, established in 2003, has played an
important role in safeguarding the
Constitution, protecting human rights, and
ensuring adherence to the rule of law [2].

The Court's exclusive jurisdiction and
the finality of its judgements underscore the
important role of the Court in constitutional
interpretation and legal remedies [13]. The
dynamic nature of Indonesia's constitutional
development is further highlighted by the
significant amendments during the post-1998
Reformasi era, which emphasised
democratisation, human rights,
decentralisation, and increased political
participation [1], [4]. This period also saw the
emergence of regional autonomy policies
aimed at accommodating Indonesia's diverse
society [6]. The interaction between the
Constitution, Legislature, and Judiciary
became crucial in  maintaining the
effectiveness of governance, with each pillar
contributing to oversight, accountability, and
legal precedent [4]. The role of the
Constitutional Court, guided by the principles
of Pancasila, remains crucial in safeguarding
Indonesia's diversity and democratic system,

ensuring its independence from political
influence to preserve its integrity and
legitimacy [2].

2.2 The rule of law in Indonesia

The rule of law in Indonesia is
characterised by a complex interplay between
legal reform, political dynamics and
institutional challenges. The legal system has
faced significant hurdles, particularly in
implementing reforms in an unstable political
environment. The judiciary, as examined in
‘Indonesia's Supreme Court: A Study of
Institutional Collapse,” is plagued by
problems of corruption and inefficiency,
which undermine its role in upholding the
rule of law. This is also echoed in the broader
analysis of the interaction between legal
institutions and political power in ‘Law and
Politics in Modern Indonesia, which
highlights the ongoing struggle for judicial
independence amidst political pressure.
Efforts to address these challenges include the
establishment of the Constitutional Court,
which aims to improve judicial oversight and
integrity. However, corruption remains a
rampant problem, as explained in ‘Anti-
Corruption Reform in Indonesia: An Insider's
View,” which provides an insider's
perspective on the successes and setbacks of
anti-corruption initiatives, including the role
of the Corruption Eradication Commission
(KPK) [14].

Despite these efforts, the legal system
continues to grapple with formalism, case
backlogs, and the need for innovation in
judicial decision-making, as discussed in a
critique of the legal system and law
enforcement in Indonesia [15]. The historical
evolution of Indonesian constitutional law,
from the Dutch colonial period to the reform
era, underscores the dynamic nature of legal
development and the influence of political
and socio-cultural changes [1]. In addition, the
role of the Constitution, Legislature and
Judiciary in maintaining the effectiveness of
government is crucial, with legislative
oversight and judicial review being key
components in ensuring accountability and
the rule of law [4]. The dichotomy between
academic legal scholarship and practical
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judicial application, as explored in Bedner's
work, further illustrates the challenge of
bridging theoretical legal thinking with real-
world judicial practice.

2.3  Contemporary  Issues in
Constitutionalism and the Rule of Law

Contemporary issues in
constitutionalism and the rule of law in
Indonesia are closely linked to ongoing efforts
to ensure judicial independence, protect
human rights, and achieve effective
governance. The post-New Order period,
characterised by the ‘Reformasi’ movement,
has witnessed significant constitutional
amendments aimed at strengthening
democracy and the protection of human
rights, yet challenges still remain [16].
Indonesia's Constitutional Court plays an
important role in this landscape, tasked with
upholding  constitutional = rights and
integrating international human rights
standards into national law [17].

However, the practical
implementation of these rights often faces
obstacles, as highlighted by the difficulty in
harmonising  sharia  principles  with
democratic values and civil liberties,
reflecting the complex socio-political
dynamics in a country with a majority Muslim
population [3]. The intersection between
religious norms and human rights further
complicates the legal landscape, as seen in the
challenges faced by individuals seeking to
remarry after a Catholic divorce, where
religious doctrines clash with personal
freedoms, leading to human rights violations
[18]. Despite these challenges, the state has
made strides in protecting the constitutional
rights of citizens, especially in the context of
democratic processes such as elections, where
the Constitutional Court guarantees the legal
resolution of electoral disputes [5]. The
ongoing struggle for judicial independence
and effective governance is thus a
multifaceted issue, requiring continuous
efforts to strike a balance between tradition
and modernity, religious norms and human
rights, and legal reform with law
enforcement.

3. METHODS

3.1 Research Design

The research design aims to address
two main foci: the historical development of
constitutionalism and the rule of law in
Indonesia, and the contemporary issues it
faces. The research combines a systematic
review of literature, legal texts and historical
documents, as well as juridical analysis to
interpret legal and constitutional
developments. Data collection involved both
primary and secondary sources. Primary
sources include constitutional texts such as
the 1945 Constitution and its amendments,
historical documents from the colonial period
to Reformasi, as well as important judicial
decisions  that shaped  constitutional
interpretation in Indonesia. Secondary
sources include academic literature such as
books, journal articles, theses, reports of
government and non-governmental
organisations, international publications, as
well as expert opinions offering perspectives
on contemporary legal challenges.

3.2 Data Analysis

Data analysis was conducted through
qualitative content analysis, which involved
systematically coding and categorising data to
identify patterns, themes and trends. The
analysis was divided into two main parts:
first, a historical analysis that included an
examination of the historical evolution of
constitutionalism and the rule of law in
Indonesia, including key events, legal
reforms, and political changes that were
analysed to understand their impact on the
legal framework, with a focus on the colonial
era, the post-independence period, the New
Order regime, and the Reform era. Second,
contemporary analyses that address current
issues and challenges in the realm of
constitutionalism and the rule of Ilaw,
including themes such as judicial
independence, human rights protection, and
legal reform, are explored with reference to
current academic literature, case law, and
expert opinion to provide a comprehensive
overview of contemporary issues.
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4. RESULTS AND DISCUSSION

4.1 The Historical Development of
Constitutionalism and the Rule of Law in
Indonesia

The foundation of Indonesia's legal
system was heavily influenced by Dutch
colonial rule, which introduced the civil law
system. During this period, the legal
framework was primarily designed to serve
colonial interests, with limited consideration
of the rights of the local population and
governance.

The struggle for independence
culminated with the adoption of the 1945
Constitution, which marked a significant shift
towards the establishment of a sovereign legal
and political system. This constitution laid the
foundation  for  the
constitutionalism, which emphasised the rule
of law, separation of powers and fundamental
rights. However, the early years of

principle  of

independence were characterised by political
instability and challenges in implementing
these principles.

The era of Guided Democracy under
President Sukarno (1959-1966) saw a shift
away from constitutional governance.
Sukarno's emphasis on centralised power and
ideological unity weakened the rule of law
and constitutional checks and balances. The
suspension of parliamentary democracy and
consolidation of executive power
characterised this period, which led to
significant legal and political chaos.

The New Order regime under
President Suharto (1966-1998) brought a
semblance of stability but at the expense of
authoritarian rule. The legal system was used
as a tool of control, with limited judicial
independence and rampant corruption.
Despite economic growth, this period was
characterised by human rights abuses and the
suppression of political dissent. The role of
the judiciary was largely subordinate to the
executive, weakening the rule of law.

The fall of Suharto in 1998 ushered in
the Reformasi era, which was marked by
significant legal and constitutional reforms
aimed at democratisation and

decentralisation. Amendments to the 1945
Constitution between 1999 and 2002 were
crucial in strengthening constitutional
governance. Key reforms included the
establishment of a Constitutional Court,
enhanced protection of human rights, and
measures to ensure the independence of the
judiciary.

These reforms have been
instrumental in advancing the rule of law, but
many challenges remain. The judiciary has
gained greater autonomy, but issues such as
corruption, inconsistent application of the
law, and political interference remain
significant obstacles.

42  Contemporary  Issues in
Constitutionalism and the Rule of Law

One of the key contemporary
challenges in Indonesia is ensuring the
independence of the judiciary. Despite
constitutional guarantees, the judiciary often
faces political pressure and corruption. High-
profile cases, such as the impeachment of
Constitutional Court Chief Justice Akil
Mochtar in 2013 on corruption charges,
highlight ongoing issues. Efforts to reform the
judiciary, including the establishment of the
Judicial Commission, have yielded mixed
results. The independence and integrity of the
judiciary remain critical to upholding the rule
of law.

Human rights protection in Indonesia
has improved since the Reformasi era, with
the inclusion of human rights provisions in
the constitution and the establishment of the
National Human Rights Commission
(Komnas HAM). However, many challenges
remain, particularly in areas such as freedom
of expression, freedom of religion, and the
rights of marginalised groups. Cases of
violence  against religious  minorities,
restrictions on press freedom, and inadequate
protection of indigenous peoples' rights
indicate the need for continued vigilance and
reform.

Legal reforms aimed at improving
governance and combating corruption have
been at the centre of Indonesia's efforts to
strengthen the rule of law. The Corruption
Eradication Commission (KPK) has played an
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important role in investigating and
prosecuting corruption cases. However,
recent legislative changes perceived to
weaken the KPK's powers have fuelled public
protests and concerns about the government's
commitment to anti-corruption measures.
Effective governance requires ongoing
reforms to ensure transparency,
accountability, and consistent application of
the law.

The interplay between political
dynamics and legal institutions continues to
influence constitutionalism and the rule of
law in Indonesia. The relationship between
the executive, legislature and judiciary is
often characterised by tensions and power
struggles. Political interference in the legal
process, especially in high-profile cases
involving political elites, undermines public
confidence in the legal system. Strengthening
the institutional framework and promoting a
culture of legal integrity are essential to
mitigate these challenges.

4.3 Implications and
Recommendations

The findings of this research highlight
the complex and evolving nature of
constitutionalism and the rule of law in
Indonesia. Historical legacies, political
dynamics and ongoing challenges in terms of
judicial independence, human rights and
governance shape the current legal landscape.

4.3.1 Strengthening Judicial
Independence

Improving the independence of the
judiciary in  Indonesia  requires a
comprehensive approach, with a focus on the
accountability and integrity of judges. The
Constitutional Court plays an important role
in interpreting and safeguarding the
constitution, emphasising the
interdependence between independence and
accountability in the judicial system [19], [20].
[It is crucial to ensure that judges maintain
their independence even when proposed to
by other areas of state power, promoting
checks and balances based on democratic
principles [20]. The principle of judicial
independence aims to guarantee fair and
impartial trials, which are protected by legal

mechanisms and guarantees [21]. In addition,
the judiciary must uphold integrity and
ethical standards, ensuring the upholding of
justice, the rule of law, and the benefit of legal
values for all citizens [22]. Despite historical
challenges, including the accountability crisis,
Indonesia can strengthen its judiciary by
improving the selection and training of
judges, increasing transparency in the judicial
process, and providing adequate resources for
effective functioning [23].

4.3.2 Enhancing Human Rights
Protection

Strengthening human rights
protection requires a multifaceted approach
that includes legislative reforms, improved
enforcement mechanisms, and public
education on human rights issues.
Governments play a critical role in prioritising
the protection of vulnerable groups and
ensuring prompt and effective responses to
human rights violations. Legal changes, such
as those analysed in various countries [24], are
critical in advancing human rights protection,
while mechanisms such as those of the
European Court of Human Rights [25] and the
UN's emphasis on state responsibility for
corporate  human rights violations [26]
underscore the importance of strong law
enforcement. In addition, the evolving
landscape of regional human rights protection
systems [27] and Indonesia's efforts to
guarantee human rights [16] highlight the
importance of continuous improvement and
adaptation in advancing and protecting
human rights at the global level.

4.3.3 Promoting Good Governance

Efforts to promote good governance
in Indonesia should include strengthening
anti-corruption increasing
transparency in public administration, and
fostering a culture of accountability, as
highlighted in various research papers.
Various studies emphasise the importance of
implementing good governance principles to

measures,

ensure sustainable economic growth and
development [28]. Moreover, the importance
of transparency, accountability, and
responsiveness in the governance system is
underlined to build public trust and provide
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quality services to citizens [28]. Furthermore,
the need for a strict oversight system to
prevent corrupt practices in large-scale
projects such as the construction of the
National Capital City was also emphasised,
advocating for the optimisation of legal
regulations and institutional structures to
ensure  efficient and  corruption-free
operations [29]. By empowering independent
oversight bodies and applying the law
consistently, Indonesia can strengthen its
legal system and increase public confidence in
governance practices [30].

4.3.4 Addressing
Interference

Reducing political interference in the
legal process in Indonesia needs to be done by
strengthening the separation of powers and
promoting the autonomy of legal institutions.
This can be achieved by establishing a strong
legal framework that limits the influence of

Political

the executive and legislature on the judiciary
and other independent institutions, thereby
upholding the rule of law [31], [32].
Addressing the politicisation of law
enforcement is essential to ensure fairness and
honesty in the legal system, preventing
imbalance and injustice [31]. In addition,
improving the execution of PTUN
judgements is also very important, which
requires effective coercive legal measures to
force compliance and prevent weaknesses in
law  enforcement [33]. Strengthening
regulations,  inter-agency  coordination,
internal oversight and public education are
essential to effectively combat obstruction of
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